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INSURED’S PROOF OF DISABILITY 


In Jenkins, Admx. v. New York Life Insurance 
Company ({ 501,030) the West Virginia Supreme 
Court of Appeals decided that the disability provi- 
sions of a life insurance policy which obligated the 
insurer to pay to the insured “a monthly income . . . 
beginning immediately on receipt” of proof of disa- 
bility did not require the insurer to make a lump 
sum payment covering the period which intervened 
between the inception of the disability and the filing 
of proof of disability. The term “monthly income,” 
not defined in the insurance contract, was not re- 
garded as meaning a cumulative monthly income for 
the entire period coinciding with the existence of 
disability, because it was used in contradistinction 
to terms contemplating the payment of a lump sum 
for the whole period. 


Please Route to: 


Proof as Condition Precedent 


The phrase “beginning immediately on receipt” was 
deemed to relate to future payments of monthly in- 
come, and not to a lump sum which would operate 
retroactively to cover the entire period dating from the 
inception of the disability, regardless of the time that 
proof was filed. Thus, the insured’s proof of disability 
was regarded as a condition precedent to the insurer’s 
liability to pay monthly disability benefits, even though 
the insured’s disability made it impossible for him to 
give immediate proof. 


Prompt Proof of Disability Necessary 


The filing of prompt proof of disability was empha- 
sized as necessary and essential to the financial status 
and return to: of the insurer, and for the protection of its policy- 
holders, because if the insured’s right to disability pay- 
ments should relate back instead of being determined 
at the time when the insured filed his proof of disa- 
bility, the insurer’s policy obligations would be im- 
possible of ascertainment at any particular time. 
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Landlord and Tenant.—By statute the obligation of the land- 
lord to guarantee the premises against all vices and defects 
runs in favor of the lessee only, and, therefore, the wife of 
the tenant or the tenant’s guest may not recover for injuries 
sustained as a result of defects in the premises. (Dupilain v. 
Wiltz, La. Ct. App.) 7 401,160; (Graff v. Marmelzadt, La. Ct. 
App.). . .$ 401,161. 


Tenant Injured.—Plaintiffs, husband and wife, sued for injuries 
sustained by the wife as a result of a fall in the hallway of 
defendant’s apartment in which she was a tenant. On 
appeal the jury’s verdict of no cause of action was affirmed, 
as the questions whether, under the proofs, defendant was 
negligent and plaintiffs were guilty of contributory neg- 
ligence, were for the jury’s determination. (Sexton v. John 

ancock Mutual Life Ins. Co., N. J. Supreme Ct.) . . .§ 401,150. 


Street Car Passenger Injured.—Plaintiff’s intestate sustained 
personal injuries while a passenger in defendant’s street 
car, when his arm came in contact with a truck the street 
car was passing. Under the facts in this case a motorman’s 
duty was not to be measured 7 a very high degree of care, 
but by the care of a reasonably prudent man under the 
circumstances. (Brennan, Admsx. v. Brooklyn & Queens 
Transit Corp., N. Y. App. Div.). . . 401,152. 


Stores and Shops.—Plaintiff, while a customer in defendant’s 
store, was injured as she was descending the stairs to the 
basement when she tripped on a protruding screw in a 
step. While the case was close on the facts and approached 
the border line of liability, it was for the jury to say whether 
the protruding screw constituted an actionable defect, the 
case being one where different minds might draw different 
conclusions in reference to the matter. (Stewart v. George 


B, Peck Co., Kansas City (Mo.) Ct. App.)... 401,151. 


Customer Injured.—While trying on a pair of shoes in the 
basement of defendant’s department store, plaintiff was 
injured by a nail protruding from the inner sole of one of 
the shoes. Whether plaintiff was contributorily negligent 
in trying on the shoes without inspection was a question of 
fact, and it could have been found, not unreasonably, that 
plaintiff was not negligent in trying on shoes placed on dis- 
play for that very purpose. (Santise v. Martins, Inc., N. Y. 
App. Div.). . .§ 401,162 


Destruction of Warehouse by Fire.—A statute provided that 
property owners damaged by fire may recover without 
proof of negligence if it is shown that the fire was caused 
or resulted from acts of employees in the operation of a 
railroad. Since the evidence was sufficient to justify a find- 
ing that the fire set by the employees of defendants’ railroad 
was the proximate cause of the Loreing of plaintiff's ware- 
house, the jotqeent for plaintiff for damages sustained was 
ee (Lowden, Trustee v. Shoffner Mercantile Co., U. S. 

C. C. A., 8th C.)...§ 401,158. 


Res Ipsa Loquitur.—Piaintiffs, husband and wife, sued for 
injuries sustained by the wife while a shoe customer in a 
store operated by defendant, when a trapdoor gave way 
beneath her weight. The doctrine of res ipsa loquitur was 
applicable, as defendant had exclusive control of the door 
and if ordinary care had been exercised the door would 
not have been dislodged and the accident would not have 
occurred. (John v. B. B. McGinnis Co., Inc., Cal. Dist. Ct. 
App.). . .§ 401,154. 


Unavoidable Accident.—Plaintiff brought an action against 
defendant railway company for damages suffered from a 
fire which escaped from the right of way onto plaintiff's 

remises. It was error for the trial court to instruct the 
jury that the burden of proving by a preponderance of the 
evidence that the damage, if any, was the result of an 
unavoidable accident was on defendants. ct. Louis South- 
ee Co. of Tex. v. Jones, Tex. Ct. Civ. App.)... 
401,153. 


Avoidable Consequences.—Plaintiffs brought an action to re. 
cover for the wrongful death of decedent, who was killed 
while on premises where defendants were constructing 
highway bridge, when he fell into an unguarded excavation, 
The trial court properly dismissed the petition, as deceased 
by the exercise of ordinary care could have avoided the 
consequences of any negligence of which defendants might 
pave — guilty. (Jackson v. Sheppard, Ga. Ct. App.)... 


Minor Burned.—Plaintiff was injured while playing in a cave 
located on a vacant lot behind defendant’s plant, when some 
waste material from defendant’s plant left unguarded on 
its premises was carried to the cave and exploded when it 
came in contact with the fire in the cave. There was a causal 
connection between the act of defendant and plaintiff's 
injury that followed, since the fluid was left available to 
children who did not know the dangerous properties of the 
fait oh 155, Alligator Co. v. Dutton, U. S. C. e A., 8th C.) 


Permanent Disability—Plaintiff, who was a tenant in defend- 
ant’s building, fell and was injured on a common stairway 
by reason of ice thereon. The evidence showed that plain- 
tiff suffered an injury to her right knee by the fall, necessi- 
tating an operation. In the absence of facts as to the 
probable continuation of plaintiff’s disability, no basis other 
than speculation was afforded for the jury’s determination 
of its duration, and, therefore, a specific charge on perma- 
nent disability was not justified. (Hulk v. Atshberg, Conn. 
Supreme Ct. Err). . .§ 401,156. 


Contributory Negligence.—Plaintiff sustained serious personal 
injuries when his hand came in contact with a sagging high- 
power line of defendant power company, when he waved 
his hand in herding the cows. Plaintiff was not guilty of 
contributory negligence as a matter of law, since there was 
no evidence that plaintiff saw the sagging wire, or knew it 
was charged with electricity. (Harmon v. San Joaquin 
Light & Power Corp., Cal. Dist. Ct. App.) . . .§ 401,155. 


Notice of Defects in Premises to Landlord.—Notice that the 
leased house was in a bad state of repair, that a plank in 
the kitchen floor was rotten, and that the roof leaked was 
held to be insufficient to be considered as constructive notice 
that the underside of a front porch plank was rotten since 
an inspection of the defects complained of would not have led 
to its detection. (Cone v. Lawhon, Ga. Ct. App.) . . .] 401,167. 


Liability of Store to Customer.—Where plaintiff slipped on 
some foreign substance on the floor of a store, she was 
denied recovery for her personal injuries, the court holding 
that she failed to make out a prima facie case of negligence 
by showing that the store management placed the substance 
on the floor, knew it was there, or should have known it 
was there. (Rossberg v. Montgomery Ward & Co., Mont. 
Supreme Ct.). . .§ 401,169. 


Product Liability.—Plaintiffs, husband and wife, claimed dam- 
es for the sickness they endured allegedly as a consequence 
of consuming a bottle of unwholesome milk which had been 
prepared by defendant. In absence of medical proof anda 
showing that the milk contained any deleterious substance, 
plaintiffs failed to establish a prima facie case and the t 
court properly dismissed the suit. (Comforto v. Clover 
Dairy Products Co., Inc., La. Ct. App.). ..¥ 401,163. 


Wro Death.—Plaintiff brought this action alleging that 
defendant’s train ran over and killed the deceased. Since 
the engineer testified that he did not discover decedent's 
body until he was about five car engine from him, and that 
he did not know it was the body of a man, the trial court 
properly granted defendant’s motion for a peremptory 
instruction, as there was no substantial evidence to warrant 
the submission of the case to the jury on the question 
whether or not the peril of deceased was discovered in tume 
to stop the train. (H. s Adm. v. Ill. Central R. R. Co, 
Ky. Ct. App.). . .§ 401,164. 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Perishable Shipment Damaged.—Plaintiff sued for damages to 
a carload of tomatoes carried by defendant and packed in 
lugs. The lugs were so placed and secured that the tomatoes 
would not mash or bruise in transit unless the position of 
the lugs should shift. Evidence that the lugs did move 
cast on defendant the burden of proving that the shifting 
of the lugs was not caused by its negligence, and this evi- 
dence it wholly failed to meet, having introduced no evidence 
whatever as to the cause of the shifting. (Jil. Central R. R. 
Co., Inc. v. Paxton, Miss. Supreme Ct.). . .] 401,170. 


Negligence of Mother.—Plaintiff brought an action for the 
homicide of her three year old child, who left her mother’s 
side and started to cross the tracks of defendants’ railroad 
and was struck by defendants’ train. Plaintiff made no 
effort to keep the child with her or hold her hand and such 
negligence barred a recovery for loss of the child’s services. 
(Woodham v. Powell, Jr., Receiver, Ga, Ct. App.). . .1 401,165. 


Landlord and Tenant.—Plaintiff was injured when he slipped 
on the porch of premises rented from defendant. The or 
of the porch was wet because of a defective roof. Defend- 
ant was presumed to have knowledge of the defective and 
leaky condition of the roof and notice by the tenant to 
repair was not necessary because defendant occupied a 
room in the rented premises. (Turner v. Long, Ga. Ct. App.) 
.. 401,166. 


Degree of Care Required Toward Customers.—Where plaintiff 
sustained injuries as the result of a fall upon a wet tile 
flooring in an arcade adjacent to defendant’s department 
store, the court held defendant not guilty of any actionable 
negligence on the ground that he had exercised the ordinary 
care required of him to keep the premises in a reasonabl 
safe condition. (Battles v. Wellan, La. Ct. App.).. "1 401,168. 


* LIFE x 


Suicide Clause in Policy.—A directed verdict in favor of de- 
fendant was reversed on appeal, the court holding that 
plaintiff, in her suit on a policy of life insurance providing 
that no benefit was to be paid if death was caused by 
suicide, had introduced sufficient evidence to authorize a 
finding that insured met his death by accident. (Hall v. 
Progressive Life Ins. Co., Ga. Ct. App.)...9 501,031. 


Reinsurance of Existing Policies—A limitation contained in 
the statute under which an insurance company was organ- 
ized penalizing the writing of policies in excess of $2000 
does not operate to relieve the liability of said insurer when 
it reinsures a policyholder in another company in excess of 
that amount. (American Ins. Co. of Tex. v. Jenkins, Tex. Ct. 
Civ. App.) .. .] 501,029. 


Dispute over —Where suit was brought to recover 
the proceeds of three life insurance policies, the deceased’s 
mother having been designated as beneficiary, a verdict was 
rendered in favor of the plaintiff wife. (Cordover v. Cor- 
dover, N. Y. App. Div.).. .$ 501,028. 


Loan Indebtedness in Excess of Loan Value—Where the loan 
indebtedness exceeded the loan value of a life policy, it 
ecame void in accordance with policy provisions, after 
ving thirty-one days’ notice to the insured. (Furge v. 
ass. Life Ins. Co., U. S. Dist. Ct., E. D. Tenn.) . . .§ 501,027. 


Right to Autopsy.—The insurer did not have a right to an 
autopsy where it had no reasonable grounds to believe that 
an autopsy might disclose that death was not accidental. 
McCulloch v. The Mutual Life Ins. Co. of N. Y., U. S. 

C. A. 4th C.)...$ 501,026. 


Disability Benefits Not Recoverable.—Where an insurance cer- 
tificate provided for disability benefits in the event the 
insured ecame so disabled as to prevent his engaging in 
any occupation for work or profit, disability benefits were 
not recoverable because it was shown that the insured was 
still able to work constantly, though in another occupa- 
tion for less money. (Metropolitan Life Ins. Co. v. Guinn, 
Ark. Supreme Ct.) .. . 501,025. 


Evidence as to Disability—Where the evidence indicated that 
an insured had been more or less confined in the house as 
the result of sickness, a recovery of stipulated weekly bene- 
fits was permitted, although the insured had not been constantly 
confined in the house as a result of his incapacity. (Clesé v. 
7 ao Life and Accident Ins. Co., Inc., La. Ct. App.) 


Beneficiary’s Killing of Insured—Where the beneficiary under 
a life policy killed the insured, no recovery could be had on 
the policy, regardless of whether the beneficiary acted with 
or without justification. (Hollander v. Good Citizens Mutual 


Benefit Assn., Inc., La. Ct. App.) . . .$ 501,023. 


Filing of Amended Petition in Trial Court.—The filing of an 
amended petition in the trial court availed the plaintiff in- 
sured nothing in the way of claimed disability benefits, 
because under a ruling in the case on its former appearance 
before the court, all of the questions raised by the amended 
petition were deemed to have been decided adversely to the 
plaintiff. (Mutual Benefit Health and Accident Assn. v. Marsh, 
Ga. Ct. App.). . .§ 501,022. 


Suit to Recover Money Paid Beneficiary —Where an insurer 
brought suit to recover part of the money paid a beneficiary 
under a life policy, on the ground that the insured had made 
inconsistent age declarations in his insurance application, 
the insurer was denied a recovery because it had unques- 
tionably accepted as correct the insured’s youngest declara- 
tion of age as the basis upon which the - was written. 
(New York Life Ins. Co. v. Guttenplan, N. Y. Supreme Ct., 
N. Y. County)... 501,021. 


Evidence as to Veteran’s Disability—Where the evidence was 
conflicting as to whether a deceased veteran’s disability was 
total or partial, the reviewing court upheld the trial court’s 
determination that the loss of the use of one arm, by itself, 
could not be considered total disability under the veteran’s 
war risk insurance policy. (Gray, Admr. v. United States of 
America, U. S. C. C. A., 8th C.)...$ 501,020. 


Provisions of Reinsurance A t.—The provisions of a 
reinsurance agreement were construed to mean that when 
a stipulated insurer’s report was approved by the court, and 
thereafter approved by the state commissioner, then and 
only then could it be conclusive and binding upon all policy- 
holders. (Morthland v. The Lincoln National Life Ins. Co., 
Ind. Supreme Ct.). . .§ 501,019. 


War Risk Insurance.—Where the evidence given by | attending 
physicians furnished a basis for the trial court’s finding that 

a war risk claimant was suffering in July, 1920 from a 
mental ailment, which became permanent in character on or 
before January 15, 1921, the date of lapse of his war risk 
licy, the trial court’s finding was upheld. ane v. The 
nited States of America, U. &. C. C. A» 7th C.)...{ 501,018. 
Insured’s Motion to Remand Suit to State Court.—An insured 
made a successful motion to remand a suit for disability 
benefits to the state court, where it was shown that the 
actual — value of the judgment procurable by the 
insured would be less than the jurisdictional amount re- 
quired for the assertion of federal jurisdiction. (Mitchell 
v. rin awe Ins. Co. of N. Y., U. S. Dist. Ct., W. D. La.) 


Statement in Insurance Application.—Where the insured stated 
in his insurance application that he took an “occasional” 
drink of whiskey, proof that he had drank to excess on 
five or six occasions over a ten year period immediately 
preceding the issuance of the policy did not make him a 
“habitual or customary” drinker as distinguished from an 
“occasional” drinker. (National Life and Accident Ins. Co. 
v. Barnes, Ga. Ct. App.) . . . | 501,016. 


Defense of Suicide on Policy.—Judgment in favor of bene- 
ficiary was affirmed, on the ground that the evidence was 
amply sufficient to sustain the jury’s findings that the death 
of deceased was effected solely by external, violent and 
accidental means, and that death did not result from injuries 
intentionally self-inflicted. (Texas State Life Ins. Co. v. 
Fress, Tex. Ct. Civ. App.) . . .§ 501,032. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Collection of War Risk Insurance.—Where defendant induced 
plaintiff to make a contract pocenens to pay defendant 
15% of the amount received from the federal government 
on a war risk insurance policy as compensation for assist- 
ance in collecting the claim, the court held that the sum of 
$1537.50 received by defendant was the result of an unlawful 
contract since a statute fixed $10.00 as the amount to be 
paid in such cases, (Morgan v. Hutcheson, Ga. Ct. App.)... 

3. 


% AUTOMOBILE * 


Insurance Procured by Assignee of Conditional Sale Contract. 
—Policy excluding loss or damage to a car while in the lawful 
possession of any person under a mortgage, conditional sale, 

or other contract, held to furnish proper coverage under 

a 

( 


reement between assignee of contract and buyer of car. 
e700 v. General Motors Acceptance Corp., Ga. Ct. App.) 
ey 347. 


Collision on Arterial Highway.—Where defendant contended 
plaintiff was guilty of contributory negligence because of 
his violation of a statute, the court affirmed a judgment in 
favor of plaintiff, stating that the manifest purpose of the 
statute was to require the operator of a vehicle to stop 
immediately before entering an arterial highway at a point 
where he could see traffic approaching from either direction. 
(Pyle v. Wilbert, Wash. Supreme Ct.). . . 702,346. 


Forfeiting Provisions in Policy.—Where plaintiff claimed the 
clause of an insurance policy, providing for forfeiture if the 
property was encumbered at the time of loss, was in conflict 
with a statute and therefore understood to be amended to 
conform with same as stated by another provision, the court 
held that the policy was voided and defendant was not 
liable because the forfeiting provisions as to liens and en- 
cumbrances were not in conflict with the statute cited by 
plaintiff. (Curtis v. Girard Fire and Marine Insurance Co., 
Ga. Ct. App.). . . 702,345. 


Proof of Contributory Negligence—Where plaintiff alleged 
due care of decedent, and defendant denied this allegation 
but did not affirmatively plead contributory negligence, it 
was held that plaintiff assumed the burden of proving free- 
dom from contributory negligence and waived the provision 
of a statute which created a presumption that decedent was 
in the exercise of reasonable care and required defendant 
to prove contributory negligence. (Boyd: Adm’x v. Geary, 
et al., Conn. Supreme Ct. Err.). . . 702,344. 


Scope of Employment.—Appellant’s employee injured a minor 
on his way to work and the court held appellant responsible 
because the employee’s place of work was subject to fre- 

uent change and distance, and the jury was warranted in 

Ending his transportation to be of such importance to ap- 

pellant as to be within the scope of employment. (Rice v. 
Garl, Wash. Supreme Ct.). . .§ 702,343. 


Proximate Cause.—The refusal to define “moving and efficient 
cause,” as used in a charge defining proximate cause, was 
held to be reversible error. (Henwood, Trustee, v. Massin- 
gill, Tex. Ct. Civ. App.) .. .] 702,342. 


Employer - Employee Relationship.— Verdict and judgment 
against appellant, holding him a principal of a truck driver 
involved in collision, was reversed as being against the 
weight of the evidence, which showed that said driver pur- 
chased appellant’s products, sold them as he chose, and 
operated without control from appellant. (Dortch Baking 

o., Inc. v. Schoel, Ala. Supreme Ct.) .. .§ 702,341. 


Injury to a Bus Passenger.—Plaintiff recovered a judgment 
for damages for personal injuries sustained when the bus 
in which she was riding suddenly stopped, the court holding 
that, while the sudden stopping of a vehicle is not of itself 
negligence, it may be stopped so suddenly as to furnish 
evidence of negligence. (Wiggins v. North Coast Transpor- 
tation Co., Wash. Supreme Ct.).. .¥ 702,340. 


March 7, 1940 


Doctrine of Res Ipsa Loquitur.—Plaintiffs alleged specific acts 
of negligence on the part of a bus operator in jolting the 
bus, throwing plaintiff wife to the floor, and therefore, were 
not entitled to the application of the doctrine of res épsa 
loquitur. (Sims v. Dallas Railway & Terminal Co., Tex. Ct. 
Civ. App.). . .§ 702,339. 


Theft of Automobile——An insurance company sued a parkin 
lot owner for negligence in failing to prevent the theft o 
an insured car. A new trial was ordered because the jury 
found the value of the car to be much less than that shown 
by the evidence. (American Insurance Co. v. Keene, Ga. Ct. 
App.). . .§ 702,338. 


Writ of Mandamus.—The court refused to issue a writ of 
mandamus requiring the entry of a judgment on a special 
verdict of the jury in favor of the defendant in an action 
growing out of an automobile collision because the findings 
of the jury were not sufficient to establish a complete 
defense of contributory negligence. (Kincaid v. Long, trex. 
Ct. Civ. App.). . . 702,337. 


Liability of Insurance Company to Guest.—Plaintiff was 
allowed to recover from defendant insurance company the 
amount of a judgment obtained against the son of a sub- 
scriber to a policy of insurance providing for liability for 
additional assureds driving the automobile with the consent 
of the subscriber or an adult member of his family. (United 
ae Ass'n v. Zeller, Tex. Ct. Civ. App.)... 


Master and Servant Relationship.—Where the evidence showed 
that the offending truck in a collision had defendant's name 
on its side and that the driver had repairs to the truck 
billed to defendant and testified that he was carrying a load 
for defendant, it was held error to direct a verdict for 
defendant. (Gibson v. Gillette Motor Transport, Inc., Tex. 
Ct. Civ. App.). . . J 702,335. 


Amount of Award.—Plaintiff, claiming damages in the amount 
of $10,361 for injuries sustained in an automobile collision, 
was awarded $1500 for personal injuries suffered and 
$1215.25 as compensation for loss of wages, damage to his 
automobile, and doctor and hospital bills. (Mounts v. 
Bledsoe, La. Ct. App.) . . .] 702,334. 


Quantum of Damages.—Plaintiffs, husband and wife, sued to 
recover $12,000 and $2961, respectively, as damages for 
injuries sustained in an automobile accident. They were 
awarded $750 and $510, respectively, the amount to the 
husband including certain items of expense listed by him, 
consisting of medical, dental, drug and hospital bills. 
(Rybiski v. Bledsoe, La. Ct. App.) . . .§ 702,333. 


Excessive Speed and Improper Lookout at Intersection.— 
Plaintiffs were allowed to recover for injuries sustained in 
an intersection collision, the court finding defendant guilty 
of negligence in driving his car into the intersection at a 
high rate of speed without paying any attention to oncoming 
traffic, at a time when plaintiffs’ car had already entered 
the intersection and had almost completed the crossing. 
(Schexnaildre v. Bledsoe, La. Ct. App.)...9 702,332. — 


Insurance Coverage.—It was held that an insurance policy 
insuring a truck except when used in towing a trailer not 
separately insured did not cover the truck involved in the 
collision with an automobile since, attached to it, was a 
semi-trailer. (Welborn v. Wyatt, Va. Supreme Ct.)... 
{ 702,361. 


Insured and Insurer Joined in Action.—Action against insurer, 
ex contractu, held to be improperly joined with action agai 


t 
insured, the latter being ex delicto. (Stearns v. Graves, aaho 
Supreme Ct.).. .{ 702, 


Wrongful Death Action.—In an action for the wrongful death 
of plaintiff's son, defendant is entitled to show that plaintiff 
had deserted his wife and family prior to the time of the 
son’s death and that he had contributed nothing to thei 
ouppeet, (McMillion v. Wilkinson, Tex. Ct. Civ. App.)... 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 
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AUTOMOBILE—continued 


pe of Employment.—Where the evidence tended to estab- 
ish that the driver of defendant’s truck was not acting 
within the scope of his authority at the time of the accident, 
but was conflicting on the issue of agency, the court’s affirm- 
ative charge given on plaintiff's request constituted error. 
(Slaughter v. Murphy, Ala. Supreme Ct.) .. .[ 702,350. 


Seieiency of Complaint.—Complaint which alleged that plain- 

|  tiff’s child was not a trespasser and that he was in a place 
where defendants owed him the duty not to injure him was 
held sufficient where there was no demurrer as to the in- 
definiteness of the place of injury. (W. F. Covington Planter 
Co. v. Roberson, Ala. Supreme Ct.).. .§ 702,351. 


Cancellation of Policy—Return of unearned premium after 
notice of cancellation is not a condition precedent to effec- 
tiveness of notice, but is a condition subsequent thereto and 
does not affect the specified date of cancellation. (Summers 
v. The Travelers Insurance Co., U. S. C. C. A, 8th C.)... 
¥ 702,352. 


Railroad Crossing Collision.—Plaintiff was granted recovery 
for injuries sustained when he left his truck which had 
stalled on defendant’s railroad tracks as a result of the bad 
condition of the crossing, the court holding that a railroad 
company must maintain its crossing in a manner as safe 
and convenient to travelers as is consistent with the safe 
operation of its road. aan Pacific Railroad Co., Thomp- 
son, Trustee, v. Sorrells, Ark. Supreme Ct.) .. .[ 702,353. 


Negligent Laying of Gas Pipe Line.—Plaintiff inhaled a vast 
volume of gas when defendant’s gas pipe line broke as 
plaintiff backed his automobile over it and, in showing that 
defendant placed an insecure pipe line, containing a dangerous 
substance, across his right of way without support, plaintiff 
made out a case of unquestionable negligence. (Mullens v. 
United Carbon Co., Ky. Ct. App.).. .¥ 702,354. 


Employer-Employee Relationship.—The court refused plaintiff 
recovery against defendant for personal injuries sustained in 
a collision, when it appeared that defendant’s automobile 
was being delivered at his request from a service station to 
his residence, the court holding that the driver of the auto- 
mobile was an employee of the service station and not of 


the defendant. 
q 702,355. 


Evidence of Indictment of Witness.—Testimony as to an 
indictment of a material witness for arson was competent 
because it tended to show that her testimony may have been 
influenced by a desire to secure the favor or leniency of 
the prosecuting officer. (Chesapeake & Ohio Railway Co. v. 
Pittman, Adm’x, Ky. Ct. App.).. . 702,356. 


(Simmons v. Beatty, Ga. Ct. App.)... 


Proximate Cause in Head-on Collision—Where plaintiff was 
injured when an automobile, approaching from the opposite 
direction directly behind a stopped truck, swerved to the left 
and into his horses and wagon, the court held that there 
might be more than one proximaie cause and that plaintiff 
could recover from either the automobile driver or the truck 
driver or both, if their negligences concurrently contributed 
to his injury. (Callahan v. Cofield, Ga. Ct. App.). . .] 702,357. 


Injury Inflicted by Truck.—Where plaintiff sustained injury as 
the result of being struck by a truck, recovery was allowed 
against defendants, even though they claimed that the truck 
in question was not used by them on that particular day, 
on the ground that circumstantial evidence may sometimes 
outweigh positive testimony. (Minter v. Kent, Ct. App.) 

. 9 702,358. 


Sudden Stopping of Bus.—Plaintiff, who sought to recover for 
injuries sustained as the result of the sudden stopping of 
the bus on which he was a passenger, was denied recovery 
on the ground that the evidence proved that an emergency 
made the sudden stopping necessary. (Lyons v. Southeastern 
Greyhound Lines, Ky. Ct. App.)... 702,359. 


Granting of New Trial.—Where defendant appealed from an 
order granting a new trial the court held that such an order 
would not be reversed unless it was made to appear that 
no other legal verdict than the one rendered could possibly 
have been returned under the law and facts of the case; no 
such exception appeared in this case since the evidence 
introduced was extremely contradictory and would have 
supported a verdict for either party. (Hormel and Co. v. 
Ramsey, Ga. Ct. App.). . . | 702,360. 


Motorcycle Passenger Injured.—In a suit brought to recover 
for injuries suffered as the result of a collision between 
the motorcycle on which plaintiff was a passenger and an 
automobile driven by defendant, the court held that the 
exceptions taken by defendant to the instructions were 
insufficient, in that the court’s attention was not directed 
to that particular wherein the instructions were incorrect, 
and did not give the court an opportunity to correct its 
error, if any, by amplifying the instructions or eliminating 
therefrom objectionable matter. (Cook v. Retslaff, Ore. 
Supreme Ct.).. . 702,362. 


Unauthorized Delivery by Automobile.—Defendant found not 
liable for injuries sustained by plaintiff as the result of a 
collision between an automobile in which she was riding 
and a car operated by an employee of defendant, because 
the employee was not acting within the scope of his employ- 
ment, the use of an automobile in the delivery of his 
messages being unauthorized. (Miller v. Western Union Tele- 
graph Co., Ohio Ct. App.).. . ff 702,363. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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